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_ OFFICE OF THE SECRETARY

WASHINGTON, DC. 2040, .- DEC 29 1982
DECISION ON THE STATUS OF KUWAIT . ;

UNDER THE MINERAL LEASING ACT OF - /
1920 (30 D.S.C. § 181 et seq.) .

On July 8, 1982, the’Department of the Interior requested public
comment on the laws, customs and regulations of Kuwait to assist
the Department in making a determination on the status of that
country under section 1 of the Mineral Leasing Act of 1920, 30
U.S%C."§ 181. 47 Fed. Reg. 29720. The comment period was ex-
tended by notice published on Auvgust 16, 1982. 47 Fed. Reg.
35559, This inquiry will determine the eligibility of citizens
of Kuwait to own interests, through stock ownership, stock holding
or stock control, in leaseseand permits issued pursuant to the
Mineral Leasing Act of 1920, 30 U.S.C. § 181 et seq. (“"the Act"),
and the Mineral Leasing Act for Acgquired Lands, 30 U.S.C. § 351
et seq. The minerals in guestion are deposits of oil, gas,

coal, sulphur, phosphate, potassium, sodium, oil shale and gilso-
nite owned by the United States and subject to disposition under
the Act as well as oil or gas transportation pipeline rights of
way issued under the Act.

I. Section 1l of the Act

Section 1 ©f the Act auvthorizes leasing of lands and disposi-
tion of identified minerals to citizens of the United States,
associations of such citizens, domestic United States corpora-
tions and, in certain circumstances, munitcipalities and

other governmental entities. Citizens of foreign countries
may invest in leases and permits issued pursuvant to the Act
only through the stock of domestic United States corporations.
Section 1 limits this right of investment in the following

manners:

Citizens of another country, the laws, customs
or regulations of which deny similar or like
privileges to citizens or corporations of this
country, shall not by stock ownership, stock
holding, or stock control, own any interest in
any lease acquired under the provisions of this
Act.

JI. Pudblic Comments

In response to the reguest for public comments, the Department
received 391 comments. The vast majority of the commenters
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did not provide i{nformation concerning theelaws, customs or
regulations of Kuwait. Rather, most were quite brief and ex-
pressed general opposition to oil and gas development in certain
parts of the country, or to any investment in the domestic oil
and gas industry by citizens of Kuwait and other *OPEC" nationms,
or to both. In short, these comments were conclusory and did
not provide factual information that would be helpful in analyzing
the laws, customs, and regulations of Kuwait. Several commenters
argued that since Ruwait has nationalized its oil industry, it
obviously denies similar or like privileges to citizens of this
country. There commenters were either unaware of or opposed to
this Department's long-standing interpretation and application
of section 1 of the Act that nationalization does not by itself
render a nation non-reciprocal. These comments also were not
helpful in providing information to analyze the status of Kuwait.
One commenter provided a detailed analysis of section 1 and
Kuwait law. This commenter argued that the legislative history
and prior administrative interpretations of section 1 of_the Act
support the proposition that foreign citizens should not be dis-
guzlified unless the foreign country in guestion imposes unreason-
able or discriminatory restrictions on opportunities by United
States citizens toO invest in the mineral resources of the foreign
ccuntry. It further argued that in 1919 Congress contemplated
leaving o0il producing countries free to develop their own oil
exploitation policies provided they did not discriminate against
the United States. The commenter concluded that citizens of
Ruwait should not be disqualified under gection 1 of the Act.
No comments were received from other government agencies.

1n addition to the comments, the Department considered the signi-
f£icant volume of information in Departmental files, including
information on Kuwait law provided by the Government of Kuwait
through the pepartment of State. .o

111. Standard of Review

iIn his memorandum to the Secretary of February 2, 1982, the
Associate Solicitor, Energy and Resources, jdentified three °
standards under which the laws, customs and regulations of 2
foreign country are to- be analyzed in determining whether

laws, customs and regulations of a foreign country deny

similar or like privileges to citizens of the United States.
These standards resulted from 2 review of the statutory language,
legislative history and Departmental administration of section 1
of the Act beginning in 1920.
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Under the first standard jdentified by the Associate Solicitor.,
the Department must find that the foreign country allows

stock participation by United States citizens {n corpordtions
which, in turn, are not precluded or unreasonably restricted -
from participating in the foreign country's mineral resources
on its public lands because of the United States citizen's
stock ownership. If, the foreign country prohibits stock
ownership, the Department applies the second standard to
determine whether the foreign country allows other opportunities
foqiinvestment or participation in the mineral resources on
ite'public lands. 1In the event the foreign country restricts
investment or participation in its mineral resources to
state-owned entities, the Department must, under the third
standard, determine whether discrimination exists against
citizens or corporations ofthe United States.

IV. The Lavs, Customs and Regulations of Kuwait

The laws, customs and regulations discussed below are those
applicable to exploration and development of mineral resources
in Ruwait and to stock ownership, stock holding and stock
control in that country by citizens and corporations of the
United States.

Laws
The 1962 Constitution of the State of Kuwait.

Article 21 of the Constitution decrees that all natural
resources and derivative revenues are the property of the
State. Article 152 authorizes the granting of concessions
for exploitation of natural resources only "by 2 law and for
-a limited period." There js no restriction in the Constitu-
tion on the ability of aliens to hold or to invest in such
concessions.

taw No. 19 of 1973 concerning the Conservation of Petroleum
Resources.

This law avthorizes the Government of Kuwait to issue regula-
tions governing all aspects of petroleum exploration and
development.

-

pecree Law No. 6 of 1980 establishing the Kuwait Petroleum
Corporation. B

This law established the Kuwait Petroleum Corporation (KPC).
which is wholly owned by the Government of Kuwait. KPC,
through a subsidiary, owns the sole outstanding concession
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for the exploration and development of hydrocarbon substances
found in Kuwait, except for one concession in the offshore

area jointly administered by Kuwait and saudl Arabia. KPC

js chartered to engage in all phases of thé hydrocarbonfin-
dustry, including exploration, Sevelopment .and transportation
(article 3). KPC is authorized in carrying out these purposes

to participate with‘pther companies and to establish companies in
partnership with others (Article 5). Decree Law No. 6 assigned
the Government-owned shares of various companies involved in
hydrocarbon activities in Kuwait to KPC (Article 8). '

‘ .
Law No. 15 of 1960 (of Commercial Companies)

This law allows foreign participation in commercial acti-
vities within the country of Kuwait through partnerships and
joint stock companies, provided that 51% of the capital hold-
ings is owned by Ruwaiti citizens. This lav also authorizes
the formation of joint ventures with no limitation on citizen-
ship. This law is the only expression of Ruwait policy with
regard to foreign jnvestment brought to the attention of the
pepartment. The pDepartment understands that outside the
scope of Law No. 15, a foreign corporation may directly éengage
in commercial activities in Ruwait, although in some circum-
stances the foreign corporation must employ 2 Kuwaiti agent.

Customs and Reculations

The prevailing custom in Kuwait has been to consolidate all
oil and gas activity uonder the ownership of the Government
and, since 1980, in the Kuwait petroleum Corporation (RKPC).
This consolidation included the acquisition by the Government
of concession rights previously granted to foreign companies
and their subsequent assignment to KPC. one foreign-owned
company continues to operate offshore in the area under the
joint administration of KRuwait and Saudi Arabia. KPC has

not exercised its auvthority to engage in joint operations
with foreign companies nor has the Government of Kuwait
issved any newv concessions to foreign companies. similarly,
no companies with Kuwaiti stockholders are currently involved
in oil and gas activities with KPC or through new concessions.
Bowever, there is no evidence that any custom Or regulation *
discriminates against jnvestment by United States citizens.

V. Analysis

From our understanding of the laws, customs and regulations
of Xuwait, a concession to explore for and develop mineral =
resources may be issued by the Government of Kuwait. These
concessions would be jssued to an entity organized under Law
No. 15 or to foreign entities. In some instances, foreign

entities are reqguired to conduct business in Kuwait through
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xuwaiti agents. Other than in the offshore %oint administra-
tion area, the only entity currently authogized to conduct

oil and gas activities is the Ruwait Petroleum Corporation ,
(XPC), which is a ctate-owned company. KPC is authorized by
law to join with others to conduct these activities, presumably
with or through an entity organized under Law No. 15 or with

a foreign entity authorized to do business directly in Kuwait.
At present, KPC has not engaged in any joint participation pro-
jeprs.

Under Law No. 15, United States citizens may own up to 49%

of the stock in a Ruwaiti corporation. Ruwaiti law contains

no limitation or restriction on the activities of & corporation
which has stockholders wvho are citizens of the United States.
Such corporations may. if the opportunity is presented, partici-
pate independently or with the Kuwait Petroleum Corporation

(RPC) in any phase of the hydrocarbon industry. Similarly.
United States citizens may engage in joint ventures independently
or with KpC, if the opportunity is presented. The 49%¢ limitation
is not an unduly harsh or restrictive limitation on stock or
partnership capital ownership. While this reguirement may

alter the opportunity for economic return to the United States
stockholder, and thus be a factor ‘in the jnvestment decision,

jt does not render the stock participation jllusory or meaning-
less. This 1imitation is similar to the Canadian law which

_ the Secretary found does not 8eny similar or like privileges
under section 1 of the Act in his decision of February 2,

1982, concerning the reciprocity status of Canada.

Finally, nO discrimination exists under the law of Ruwait’
against citizens of the United States. KPC is wholly-owned
by the Government of RKuwait. No Kuwaiti citizens may invest
in KPC because the law of Kuwait does not allow such invest-
ment. Moreover, Wwe have no evidence that KPC has engaged in
any joint participation activities with companies owned by
Kuwaiti citizens to the exclusion of companies owned in
whole or in part by citizens of the United States. Thus,

the laws, customs and regulations of Kuwait are applicable to
all private investment in nineral resources. wvhether that
investment is by citizens of Kuwait, by citizens of the United
States, or by citizens of any other country.

The Department received no comments OT jnformation concerning
the laws, customs Or regulations of Kuwait with regard to
minerals other than oil and gas which differ from those ap--
plicable to oil and gas.

-
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been denied participation in mineral resout;és;pf Kuwait
since the adoption of Decree Law No. 6§ bec#use citizens-of
the United States held an interest. : : /

3

Based on the facts described above, the laws, customs and regu-
lations of Kuwait a0 not deny similar or like privileges to
citizens or corporations of the United States within the meaning
of section 1 of the Mineral Leasing Act of 1920, 30 U.S.C. § 181.
Thegefore citizens and corporations of Kuwait may, through stock
" ownership, stock holding or stock control in corporations of the
Dnited States, own interests in federal mineral leases and per-
mits subject to section 1 of the Act.

Date: /:'/221/5/_.

Assistant Secretary--Land _and
Water Hesources
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